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PRELIMINARY STATEMENT 

 The government has charged Reza Zarrab, a Turkish businessman and citizen of Turkey 

and Iran, with violations of the U.S. Sanctions on Iran, Bank Fraud, Money Laundering, and 

Conspiracy to Defraud the United States.  Mr. Zarrab hereby moves for an order suppressing:  

(1)  statements made by him prior to and during the course of his arrest, including, but not 

limited to, his statement identifying the passcode to his iPhone; (2) property seized from him 

during the course of his arrest, including, but not limited to, data retrieved from his iPhone and 

iPod pursuant to a subsequent search warrant; and (3) all post-arrest statements made by Mr. 

Zarrab, including, but not limited to, written statements identifying his assets, businesses and 

bank accounts. 

FACTS 

On Saturday March 19, 2016, Reza Zarrab, firmly believing that his Turkish-based 

business did not run afoul of U.S. law, flew with his wife and their five-year-old daughter from 

Istanbul to Miami, Florida en route to Disney World in Orlando for a family vacation.  When he 

arrived at the airport in Miami, U.S. authorities were waiting with a sealed indictment and arrest 

warrant.  The authorities did not reveal that information to Mr. Zarrab immediately; however; 

instead, they first attempted to obtain incriminating information from him under the guise of 

performing a Customs inspection.  Only after, inter alia, demanding that he turn over his iPhone 

and its passcode did authorities ultimately place Mr. Zarrab under arrest and provide him with 

Miranda warnings.  Even after Mr. Zarrab requested counsel, moreover, authorities continued to 

question him in the absence of counsel.  Mr. Zarrab has been in prison ever since.   
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A. Despite Providing Truthful Information to Customs Officials, Mr. Zarrab was 

Instructed to Surrender His iPhone Device, Taken Into Custody, and Directed to 

Provide his iPhone Passcode to the Authorities 

 

When Mr. Zarrab arrived at the Miami airport, he presented Turkish passports for himself 

and his family to Passport Control.  There is no dispute that those passports were valid and bore 

the true names and identities of Mr. Zarrab and his family members; nor is there any dispute that 

all other information Mr. Zarrab provided to Customs officials was entirely accurate.  Mr. Zarrab 

truthfully and accurately completed a U.S. Customs Declaration form declaring that he was in 

possession of approximately $104,000, and when asked by an official how much money he was 

declaring, he again truthfully stated the full, accurate amount.  Despite the unquestionably valid 

passports and truthful written and formal declarations that Mr. Zarrab made, however, U.S. 

Officials proceeded to divert him and his family into a separate room within the airport, away 

from Passport Control.   

Once they arrived at this private room, authorities directed Mr. Zarrab and his wife to 

hand over their iPhone devices, which they did.  After taking possession of the devices, 

authorities brought Mr. Zarrab to still another room, separate from the first, and even more 

removed from the original Passport Control area.  By this point, he was separated from his wife 

and his daughter, and clearly not free to leave.  Without providing Mr. Zarrab with Miranda 

warnings, an official then directed Mr. Zarrab to supply the passcode for his iPhone device.  Mr. 

Zarrab complied.  Because Mr. Zarrab’s iPhone 6 utilized one of the more current operating 

systems, it is believed that the device could not have been accessed by law enforcement without 

the passcode.  Now in possession of both the iPhone device and the passcode necessary to access 

the information that it contained, the official went into another room out of Mr. Zarrab’s sight.  A 

few minutes later, the official returned and, again without providing Miranda warnings, asked 
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Mr. Zarrab for his passcode, and, once again, Mr. Zarrab provided it.  The official then entered 

the passcode provided by Mr. Zarrab into the iPhone device and left with the device. 

B. Mr. Zarrab is Interrogated by the FBI 

Within minutes of obtaining his passcode, the Customs Agents turned Mr. Zarrab over to 

Agents of the FBI who were waiting in a nearby room.  Mr. Zarrab was then handcuffed and held 

for questioning by additional FBI Agents who were at the Miami airport awaiting his arrival and 

clearly working with the Customs officials who had taken and accessed his iPhone device.  

During a brief videotaped FBI interrogation, Mr. Zarrab is shown to be in a room along with two 

FBI Agents and a Turkish interpreter.  He asked the Agent to inform his wife of his whereabouts 

and was then told by the FBI Agent, in substance, that the Agent would inform him of his 

Miranda rights and about what was happening.  According to the Agent’s statements on the 

videotape, Miranda warnings were first provided at about 10:23 PM—almost a half hour after 

Mr. Zarrab had already surrendered his iPhone device and passcode.     

Prior to advising Mr. Zarrab of his rights, the FBI Agents stated that they had been 

investigating Mr. Zarrab for a lengthy period of time and that they were familiar with his “global 

network” and his businesses and his activities.  The Agent then informed Mr. Zarrab that there 

was a warrant for his arrest and read him his Miranda rights.  Nine minutes and forty-five 

seconds into the video tape (at about 10:33 PM), Mr. Zarrab requested an attorney.
1
  The 

conversation between Mr. Zarrab and a male FBI Agent, in pertinent part, was as follows:  

Mr. Zarrab: “I can get lawyer also?”   

Male Agent: “At any time… 

                                                           
1
 According to the Agent, the video tape was turned on at 10:23 PM and turned off at 10:39 PM.  

The recording has a minute and second counter showing that the recording is 16 minutes and 19 

seconds long.    
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Mr. Zarrab: “for example, now, I can ask for a lawyer?”  “How we can call that one?  I 

want to pay for my side” 

Male Agent: “Do you want an attorney?”  “Do you want an attorney present?” 

Mr. Zarrab:  “Yes, please.” 

At that point, the Agent assured Mr. Zarrab that they would stop the interview “because 

that is how the American justice system works.”  Mr. Zarrab asked if the Agent could inform his 

country’s embassy of his arrest and to send a lawyer.  The videotape was turned off at 10:39 PM.   

After the videotape was turned off, Mr. Zarrab was taken by car to another location.  

Once there, although he still had not been provided with an attorney as he had requested at the 

airport, the Agents continued to question Mr. Zarrab about his bank accounts, his residences, his 

assets and his business entities.  Mr. Zarrab answered these questions, still without having been 

provided with the requested attorney.  At one point, Mr. Zarrab asked the Agents if he could get 

the phone number of his attorney from his iPhone device, and the Agents stated that Mr. Zarrab 

would have to first sign a consent form allowing the Agents to access the phone.  When Mr. 

Zarrab declined to sign the form consenting to a law enforcement search of his iPhone device, 

the Agents stated that Mr. Zarrab could not have access to his lawyer’s phone number. 

MOTION TO SUPPRESS 

 Given these facts, and those set forth in the accompanying Affidavit of Reza Zarrab, 

attached hereto (Exhibit 1), Mr. Zarrab moves for an order suppressing:  (1)  Mr. Zarrab’s  

statement identifying the passcode to his iPhone device as the product of custodial interrogation 

absent Miranda warnings; (2) all information and data retrieved from his iPhone as a result of the 

Government accessing that device through the passcode provided by Mr. Zarrab; and (3) all post-
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arrest statements made by Mr. Zarrab after he invoked his right to counsel, including, but not 

limited to, statements identifying his assets, businesses and bank accounts.   

ARGUMENT 

The Fifth Amendment provides that no person “shall be compelled in any criminal case 

to be a witness against himself.”  U.S. Const. Amend. V.  The government violated that right not 

once, but twice, during the course of Mr. Zarrab’s detention and ultimate arrest.  First, the 

government failed to provide Mr. Zarrab with Miranda warnings before engaging in the 

custodial interrogation that led Mr. Zarrab to turn over his iPhone device and provide the 

passcode that the government needed to access the information the device contained.  The 

Government obviously considered it critical to access Mr. Zarrab’s iPhone so it could attempt to 

gather evidence to support the sealed indictment.  Yet rather than seek to obtain that evidence 

through constitutional means, the government took advantage of the custodial nature of the 

Customs process to coerce Mr. Zarrab into supplying the passcode that it needed to access the 

information that the phone contained.  As a result, both Mr. Zarrab’s un-Mirandized statement 

(while in custody) supplying the passcode and the information from the device that the passcode 

enabled the government to obtain must be suppressed.  Second, the government continued to 

interrogate Mr. Zarrab about his bank accounts, residences, and businesses even after he invoked 

his right to counsel once he was placed under arrest and finally given Miranda warnings.  In 

doing so, the government violated not just Mr. Zarrab’s Fifth Amendment rights, but his Sixth 

Amendment rights as well.  As a result, all information that the government received through 

that unlawful interrogation must also be suppressed.   
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A. Mr. Zarrab’s Statement Concerning his Passcode was a Product of Custodial 

Interrogation Without Miranda Warnings and Should be Suppressed 

 

“It is well settled that Miranda requires all individuals who are under arrest, or otherwise 

in police custody, to be informed prior to interrogation, inter alia, of their right to remain silent 

and to have an attorney present during questioning.”  Georgison v. Donnelli, 588 F.3d 145, 155 

(2d Cir. 2009).  If a suspect is not provided with Miranda warnings, “the prosecution is barred 

from using statements obtained during the interrogation to establish its case in chief.”  United 

States v. Newton, 369 F.3d 659, 668 (2d Cir. 2004).  “An interaction between law enforcement 

officials and an individual generally triggers Miranda’s prophylactic warnings when the 

interaction becomes ‘custodial interrogation.’  This determination has two parts: (a) there must 

be an interrogation of the defendant, and (b) it must be while she is in ‘custody.’”  United States 

v. FNU LNU, 653 F.3d 144, 148 (2d Cir. 2011) (quoting Cruz v. Miller, 255 F.3d 77, 80–81 (2d 

Cir. 2001)).   

There can be no factual dispute, that at the time that Mr. Zarrab was taken to a secondary 

inspection room, told to relinquish his iPhone, and directed to provide its passcode, he had not 

been advised of his Miranda warnings.  As was made clear in the video tape, Mr. Zarrab was not 

provided with such warnings until after he was taken by FBI Agents to yet another room in the 

airport for further questioning that was on videotape.  Accordingly, whether the government 

violated Mr. Zarrab’s Fifth Amendment rights by failing to provide him with Miranda warnings 

before demanding his passcode, turns on two issues: whether Mr. Zarrab was interrogated; and 

whether he was in custody.  Each will be addressed in turn.   

1. Interrogation 

The government unquestionably subjected Mr. Zarrab to interrogation to obtain the 

passcode to his iPhone and that allowed them to obtain the information that the device contained.  
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Interrogation is described as “express questioning or its functional equivalent.”  Rhode Island v. 

Innis, 446 U.S. 291, 300–01 (1980).  Here, a U.S. official first directed Mr. Zarrab to relinquish 

his iPhone device then directed Mr. Zarrab to provide the passcode that would enable law 

enforcement to access the information that the device contained.  This clearly qualifies as 

“express questioning or its functional equivalent” under the Supreme Court’s definition.  See, 

e.g., United States v. Rogozin, No. 09-CR-379, 2010 WL 4628520, at *6 (W.D.N.Y. Nov. 16, 

2010) (suppressing incriminating statements made during border search without Miranda 

warnings, including a statement as to the passcode to an electronic device); United States v. 

Kirschner, 823 F. Supp. 2d 665, 668–69 (E.D. Mich. 2010) (government's post-indictment grand 

jury subpoena ordering defendant to provide all passcodes associated with his computer required 

defendant to make a “testimonial communication,” and thus the subpoena violated defendant's 

Fifth Amendment privilege against compelled self-incrimination). 

 2.   Custody   

As a general matter, in order to determine whether a person is in custody for purposes of 

Miranda, “[t]he proper inquiry is ... whether a reasonable person [in the defendant’s shoes] 

would have felt free to leave under the circumstances.”  United States v. Ali, 68 F.3d 1468, 1473 

(2d Cir. 1995). 

It is also true that Miranda “excludes from the warning requirements…certain ‘general-

on-the-scene questioning as to facts surrounding a crime or other general questioning of citizens 

in the fact-finding process’….”  United States v. Silva, 715 F.2d 43, 47 (2d Cir. 1983) (quoting 

Miranda v. Arizona, 384 U.S. 436, 477 (1966)).  Thus, the Second Circuit has repeatedly held 

that “Miranda warnings need not be given to one detained at the border and subjected to a 
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routine Customs inquiry.”  Silva, 715 F.2d at 46; see also United States v. Moody, 649 F.2d 124, 

127 (2d Cir. 1981). 

As the Supreme Court has noted, however, the justification behind a routine Customs 

inquiry is that “national self protection reasonably requires one entering the country to identify 

himself as entitled to come in, and his belongings as effects which may lawfully be brought in.”  

United States v. Ramsey, 431 U.S. 606, 618 (1977).  Thus, while a traveler from abroad arriving 

at a U.S. airport certainly “has voluntarily submitted to some degree of confinement and restraint 

by approaching the border,” FNU LNU, 653 F.3d at 153–54, the Second Circuit has also made 

clear that there are limits to what kind of questions the government may ask somebody during a 

Customs inquiry.  If the government strays beyond those limits, then it must provide the Miranda 

warnings that custodial interrogation demands. 

In distinguishing between a routine Customs inquiry, which does not require Miranda 

warnings, and a custodial inquiry not related to border issues, which does require such warnings, 

courts have focused on the specific questions being asked of the individual.  As stated by Chief 

Judge Jacobs in his concurring opinion in FNU LNU, 653 F.3d at 156, “the most important factor 

in determining whether Miranda applies at our borders will often be the objective function of an 

inspector’s questions.” In United States v. Soto, No. 13–CR–76 (MKB), 2014 WL 3695990 at *3 

(E.D.N.Y July 24, 2014), the court likewise noted that an especially relevant factor in border 

situations “is the nature of the questions asked.”  Id., see also United States v. Galloway, 316 

F.3d 624, 631 (6th Cir. 2003). In Soto, the court found no Miranda violation because the 

defendant was told she would undergo an “outbound currency exam,” and the follow-up 

questions comported with such an exam.  By contrast, in United States v. Moody, 649 F.2d 124 

(2d Cir. 1981), the court found a Miranda violation where the Customs inspector asked the 
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defendant what substance was in the bag, and the defendant responded “it is heroin”—clearly a 

question and answer designed to develop criminal evidence and not directed primarily at 

admission into the U.S.  This thread of cases was aptly summarized by the Second Circuit: “[i]n 

the context of … the border, the content of the officer’s questions substantially inform whether a 

reasonable person would feel restrained in a way similar to a formal arrest.  Indeed, in many such 

cases, the fact that the questions asked fall within the range of inquiries one expects will, by 

itself, be enough to assure a reasonable person that he or she is not under arrest.”  FNU LNU, 653 

F.3d at 154.    

Following this reasoning, the court has, very recently, found Miranda warnings were 

required in a case with facts remarkably similar to those at issue here.  Thus, in United States v. 

Djibo, No. 15 CR 88 (SJ)(RER), 2015 WL 9274916 (E.D.N.Y Dec. 16, 2015), the court 

suppressed the defendant’s statement to a Customs official containing the passcode to his iPhone, 

finding that the request for the iPhone passcode “completely changed the stage because the 

purpose of the original search was to find currency and currency cannot be found on a phone.”  

Id. at *7.         

The defendant in Djibo was suspected of being a member of a drug smuggling 

conspiracy.  Id. at *1.  The defendant was arrested while attempting to board an international 

flight from JFK Airport as he was believed to be carrying money to deliver to a drug courier. Id. 

At the airport, the defendant was “stopped for a border enforcement.  They were checking to see 

if he was leaving with any money.”  Id.  CBP officers asked the defendant to fill out a 

declaration form.  Id. at *2.  The defendant was “escorted to a private area for inspection”  Id.  

“Two CBP officers checked [the defendant’s] bags, found his declaration form to be accurate 

and the amount of outbound currency to be legal.  They found no other contraband.”  Id.  The 
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defendant, was, however, “found to be carrying … an iPhone 5.”  Id.  “At this point, [an Agent] 

approached and asked for both the phone number to the [iPhone] and its passcode.” Id.  

Sometime after, the Agent “went back to [the] office, and then proceeded to put that code into 

the phone.”  Id. at *3.    

The Djibo court found that the defendant was in custody despite the fact that there was no 

evidence “that the search was of unreasonable duration, that any weapons were drawn, restraints 

used, or that it was conducted in a particularly confining location” and that the interaction with 

the Agents was “voluntary enough for the purposes of this analysis.”  Id. at *7.  The Court based 

its finding that the interaction with the Agents was custodial in nature on the fact that the 

defendant “was not free to leave once he was asked to step aside ‘to a private area.’” Id.  Most 

significantly, Judge Johnson found the case distinguishable from FNU LNU because “[i]n this 

case, the search was undertaken to find contraband or currency and neither were found.  There 

was no need to then seek out [the defendant’s] passcode…. [T]his cannot be considered within 

the purview of a border search.” Id. at *10.  Thus, while Judge Johnson acknowledged “the 

traveler has voluntarily submitted to some degree of confinement and restraint by approaching 

the border,” FNU LNU, 653 F.3d at 153–54, he correctly concluded that the objective function of 

the questioning that elicited information about the defendant’s phone’s passcodes could not 

reasonably be considered part of a routine border search.  Djibo,  2015 WL 9274916 at *7–8.   

This case is virtually identical to Djibo.  While the Government’s actions here took place 

at the border, those actions had nothing to do with whether to admit entrance to Mr. Zarrab as a 

visitor to this country.  On the contrary, they were a central and critical part of a criminal 

investigation.  A sealed indictment, an arrest warrant, and multiple FBI Agents were waiting at 

Miami International airport to arrest Reza Zarrab when he landed.  The government’s actions by 
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having Customs Agents obtain his iPhone and his passcode were deliberately designed to amass 

evidence to support that investigation before informing Mr. Zarrab of the charges filed against 

him and then placing him under arrest.  The evidence will show that the FBI directed the 

activities of the Customs Agents and specifically instructed them to take possession of Mr. 

Zarrab’s iPhone device and to also secure his passcode.   

As noted in Mr. Zarrab’s affidavit, the Customs Agent asked for Mr. Zarrab’s passcode 

two separate times.  Specifically, the Customs Agent first asked for the passcode and then left 

with the phone and the passcode.  A short time later, the Customs Agent returned and again 

asked Mr. Zarrab for the passcode, this time punching the passcode characters into the phone in 

Mr. Zarrab’s presence.  After opening the phone in Mr. Zarrab’s presence, the Customs Agent 

left with the phone.  Given the fact that the FBI was already at the airport, and indeed would 

interview Mr. Zarrab only moments later, the conclusion is inescapable that the FBI directed the 

Customs official to seize and then open Mr. Zarrab’s iPhone device.  Indeed, when Mr. Zarrab 

later asked to use his phone to call his attorney, the Agents then insisted that Mr. Zarrab sign a 

consent form that would give the Agents access to his iPhone.  This was clearly an attempt (after 

the fact) by the Agents to hopefully try and cure what the Agents knew to have been an unlawful 

search of the phone.  Obviously, this procedure was not a routine border examination, but a well-

orchestrated criminal investigation, under the guise of a border inquiry, with the specific 

objective of gathering evidence to substantiate the filed indictment.      

Under the analysis set forth by Second Circuit and the District Court decisions, Mr. 

Zarrab was in custody when the Agents brought him to a separate area for a secondary 

inspection, took his iPhone device and then directed him to provide the passcode allowing access 

to the device.  Just as in Djibo, the stated reason for the additional inspection was the money that 
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the defendant declared.  Here, even setting aside the fact that everything Mr. Zarrab told the 

border Agents about that money he had was entirely truthful and accurate, there was no logical 

reason why U.S. authorities needed to access his iPhone to further their purported inquiry into 

the funds he declared.  By that point, the questioning of Mr. Zarrab and the surrounding 

circumstances clearly demonstrated that he was no longer being subjected to a routine Customs 

inquiry.  Rather, it was apparent that the authorities were seeking to search his iPhone device for 

the purpose of gathering evidence of contacts, communications, photographs, files, emails, text 

messages, phone logs and all the other items typically kept in a modern-day iPhone device.  See 

Riley v.  California, 134 S. Ct. 2473 (2014).    

Based on the foregoing, and based on the affidavit of Mr. Zarrab, Mr. Zarrab plainly was 

in custody when the CBP Agents demanded that he provide his passcode.  The CBP Agents’ 

demand thus constituted interrogation in violation of Mr. Zarrab’s Fifth Amendment privilege 

against self-incrimination.  Mr. Zarrab’s statement providing the passcode to his iPhone must be 

suppressed as the product of custodial interrogation that occurred before Mr. Zarrab was advised 

of his Miranda warnings.  At a minimum, an evidentiary hearing should be held. See, e.g., 

United States v. Pena, 961 F.2d 333, 338–39 (2d Cir. 1992) (hearing required “if ‘the moving 

papers are sufficiently definite, specific, detailed, and non-conjectural).  

B. Data From Mr. Zarrab’s iPhone Should be Suppressed as Fruit of the Poisonous 

Tree 

 

The Fourth Amendment protects individuals from unlawful searches and seizures.  U.S. 

Const. Amend. IV.  As the Supreme Court held in Wong Sun v. United States, 371 U.S. 471, 

(1963), the results of an unconstitutional search must be suppressed as the “fruit of the poisonous 

tree.”  The Second Circuit has elaborated:  
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In order to effectuate the commands of the Fourth Amendment, to deter 

police misconduct, and to safeguard the integrity of the judicial process, 

the Supreme Court has fashioned the exclusionary rule which makes 

inadmissible at trial any evidence derived from the violation of an 

individual’s right to be free from illegal searches and seizures. 

 

United States v. Alvarez-Porras, 643 F.2d 54, 59 (2d Cir. 1981).  

  

Plainly, the Government needed the passcode to perform any search of the device, as 

evinced by the fact that the Customs official returned to Mr. Zarrab to get the passcode two 

separate times, and during the last time, manually entered the passcode to gain access to the 

phone’s massive universe of data.  At the time of Mr. Zarrab’s un-Mirandized statements and the 

subsequent illegal search, the Government’s difficulty in accessing electronic devices that were 

passcode-protected, specifically Apple devices, including iPhones, was extensively publicized.
2
  

Thus, the fact that the Agents knew they must learn Mr. Zarrab’s passcode in order to gain 

access to the data stored within is an inescapable conclusion under these facts.   

Mr. Zarrab’s un-Mirandized statements revealing the passcode to his iPhone were 

followed by a warrantless search of the iPhone when the CBP Agent entered the passcode 

provided by Mr. Zarrab and looked into his phone.
3
  Because a phone generally may not be 

searched without a warrant or valid consent of its owner, the results of that search must be 

suppressed.  See Riley, 134 S. Ct. 2473.  On March 29, 2016, ten days after the warrantless 

intrusion, the government applied for and received a search warrant to conducted additional 

searches on Mr. Zarrab’s iPhone.  (Exhibits 2 & 3, affidavit and search warrant)  Notably, 

however, the affidavit in support of this search warrant fails to mention the previous warrantless 

                                                           
2
 See In Re Order Requiring Apple, Inc. to Assist in the Execution of a Search Warrant Issued by 

This Court. No. 15 MC 1902 (E.D.N.Y. 2015).  The decision in Djibo, 2015 WL 9274916 , also 

describes law enforcement’s difficulty in accessing the iPhone’s operating system.  Id. at *5 –6.   
3
 Mr. Zarrab and counsel are only aware of this one warrantless search based on Mr. Zarrab’s 

observations, however, there may have been countless more intrusions in the interim between 

this illegal search and the search warrant being granted 10 days later.   
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search, that the government could not have executed that search or any future searches without 

the passcode to Mr. Zarrab’s device, or that Agents obtained the passcode to the device only by 

interrogating Mr. Zarrab at the airport before providing him with Miranda warnings.  Because 

the government could not have obtained any information from the searches of the phone for 

which it did obtain a warrant but for the passcode that the Agents unconstitutionally procured 

from Mr. Zarrab while he was in custody, all data from Mr. Zarrab’s iPhone—whether obtained 

through the initial search at the airport or otherwise—must be suppressed as fruit of the 

poisonous tree.   

The Djibo court was again confronted with facts that are not meaningfully distinguishable 

from those here and yet suppressed all of the evidence obtained as a result of the initial violation. 

Specifically, the Djibo court, after conducting extensive hearings, found that despite the fact that:  

[t]he government insist[ed] that the search warrant, obtained 30 days after 

[the defendant’s] arrest (30 days during which the government had his 

phone and its passcode), was not in any way informed by what [the Agent] 

observed in the [initial] ‘peek’ . . . . [A]ny documents obtained by virtue of 

[the defendant] providing his passcode are suppressed as either the fruit of 

the unlawful inquiry by [the Agent] after the CBP search ended, and/or 

fruit of the admittedly poisonous ‘peek.’   

 

Djibo, at *10–11.   

Here, too, all evidence obtained against Mr. Zarrab as a result of the passcode that the 

Agents procured in violation of the Fifth Amendment must be suppressed.  

C. Mr. Zarrab’s Post-Arrest Statements should be Suppressed 

The Fifth Amendment, in addition to protecting the accused from being compelled to 

incriminate himself, also guarantees the right to have counsel present during custodial 

interrogation.  Miranda, 384 U.S. 436. Under Miranda, the accused must be adequately informed 

of this right prior to any custodial interrogation, and statements obtained in the absence of 
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counsel are admissible only if the accused waives that right.  Id. at 467.  If an individual in 

custody invokes his right to counsel, all interrogation “must cease until an attorney is present”; at 

that point, “the individual must have an opportunity to confer with the attorney and to have him 

present during any subsequent questioning.”  Id. at 474.  Applying those principles, the Supreme 

Court has found it “inconsistent with Miranda and its progeny for the authorities, at their 

instance, to reinterrogate an accused in custody if he has clearly asserted his right to counsel.”  

Edwards v. Arizona, 451 U.S. 477, 485 (1981).  The Edwards Court held that “when an accused 

has invoked his right to have counsel present during custodial interrogation, a valid waiver of 

that right cannot be established by showing only that he responded to further police-initiated 

custodial interrogation even if he has been advised of his rights.” Id. at 484. 

Here, during the aforementioned videotaped FBI interrogation, Mr. Zarrab clearly and 

unequivocally invoked his Fifth Amendment right to counsel.  Upon this invocation of that right, 

the Agents on the videotape stopped questioning Mr. Zarrab and turned the video recording 

device off.  Shortly thereafter, however, without affording Mr. Zarrab the counsel he had 

requested, the Agents questioned Mr. Zarrab again.  Accordingly, all statements made by Mr. 

Zarrab in response to that unconstitutional questioning, including, but not limited to, the written 

statements indicating Mr. Zarrab’s bank accounts, residences, and businesses, must be 

suppressed. 
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Conclusion 

 For the reasons set forth above, Mr. Zarrab seeks an order suppressing:  (1)  statements 

made by him prior to and during the course of his arrest, including, but not limited to, his 

statement identifying the passcode to his iPhone; (2) property seized from him during the course 

of his arrest, including, but not limited to, data retrieved from his iPhone and iPod pursuant to a 

subsequent search warrant; and (3) all post-arrest statements made by Mr. Zarrab, including, but 

not limited to, written statements identifying his assets, businesses and bank accounts. 
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